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PER CURI AM

In these consolidated appeals, Beth Ann Wods, Stacy
Shifflett and Scott Shifflett appeal their convictions and
sent ences. After a trial, the Appellants were convicted of
conspiracy to distribute and possess with intent to distribute nore
than 500 grans of nethanphetam ne and nore than 100 kil ograns of
mari j uana. On appeal, the Shiffletts, who are married to each
ot her, contend the district court erred by not permtting the jury
during deliberations to have access to tape recorded tel ephone
calls not played during the trial. Al three Appellants claim

their sentences violate the rule announced in United States v.

Booker, 125 S. C. 738 (2005). W affirm the convictions and
vacate the sentences and remand for resentencing.

During the course of investigating the drug conspiracy,
| aw enforcenent authorities intercepted and secretly recorded
numer ous tel ephone calls i nvol ving mnenbers of the conspiracy. Many
of the tape recorded tel ephone calls were admtted as evidence
during the trial. Sonme, not all, of the telephone calls were
pl ayed for the jury, and transcripts of the calls were provided.
I n addi ti on, a nmenber of the conspiracy and one of the participants
in the telephone calls testified as to details in each of the
calls. During deliberations, a juror asked if the unplayed tapes
could be provided to the jury. Wiile the district court noted that

it would provide the tapes if the jury wanted them it also noted
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that the remaining tapes did not have transcripts and it would be
difficult for the jury to identify the speakers. I n addition,
there was no log for the remaining tel ephone calls. The court
further noted that |listening to the remai ning tapes would be tine
consum ng. The juror who nade the initial request was persuaded
that the remaining tapes woul d not be hel pful, and the tapes were
not given to the jury.

The Shiffletts contend that the district court erred by
refusing to provide the remai ning tape recorded tel ephone calls to
the jury. In addition, the Shiffletts contend the court inproperly
coomented on the evidence by stating the jury would “be here
forever” listening to tapes. (J.A at 1288). The Shiffletts
further contend the court inplied the jury need not consider the
unpl ayed tape recordings in order to reach a verdict.

Because the Shiffletts did not object to the district
court’s actions, we review their <clainms for plain error.

See United States v. Robinson, 275 F.3d 371, 383 n.4 (4th Gr.

2001); see also United States v. Gantt, 140 F.3d 249, 258 (D.C

Cir. 1998) (court’s refusal to let jury see all the video tape
recordings was not plain error). In order to denponstrate plain
error, the Shiffletts nmust show that an error occurred, the error
was plain, and the error affected their substantial rights. United

States v. dano, 507 U.S. 725, 732 (1993). Correction of the error

remains within our discretion, which we “shoul d not exercise .



unl ess the error ‘seriously affect[s] the fairness, integrity or
public reputation of judicial proceedings.”” 1d. at 732 (second

alteration in original) (quoting United States v. Young, 470 U S

1, 15 (1985)).

We note that the trial transcript does not support the
Shiffletts’” claimthat the district court refused to provide the
remai ning tapes to the jury. The court on at |east two occasions
stated that the jury could have the tapes. Nor does the transcri pt
support the claimthat the district court inproperly inplied that
the additional tapes would not be helpful in reaching their
verdicts. Furthernore, there is no evidence in the record that the
jury’'s failure to review the remaining tape recorded telephone
calls affected the outcone of the proceedings. The Shiffletts do
not claim that the additional tape recordings contained any
excul patory conversati ons. Accordingly, we find no reversible
plain error in the district court’s actions.

At sentencing, the Shiffletts and Wods had t heir of fense
| evel s enhanced based on a quantity of drugs not found by the jury
beyond a reasonabl e doubt. |In addition, Wods’'s offense | evel was
i ncreased for possession of a weapon. The Appellants claimthat
their sentences violate the rule announced in Booker. The
Shiffletts preserved this error by argui ng that the enhancenents to

their offense | evels violated the rul e announced i n Apprendi v. New

Jersey, 530 U S 466 (2000). Accordingly, we review the



Shiffletts’ claim de novo. United States v. Daughtrey, 874 F.2d

213, 217 (4th Gr. 1989).

I n Booker, the Suprene Court held that the nmandatory
manner in which the federal sentencing guidelines required courts
to i npose sent enci ng enhancenents based on facts found by the court
by a preponderance of the evidence violated the Sixth Amendnent.
Booker, 125 S. C. at 746, 750. In this case, the district court
sentenced the Shiffletts under the mandatory federal sentencing
gui delines and applied enhancenents for an anount of drugs not
found by the jury beyond a reasonable doubt. Because the
Shiffletts were incorrectly sentenced under the nandatory
gui del i nes schene, we vacate the Shiffletts’ sentences and remand
to the district court for a new sentenci ng hearing consistent with
t he rul e announced i n Booker.

Wods did not object at sentencing to the use of the
gui delines in determ ni ng her sentence. Accordingly, we review her
claimfor plainerror. Like the Shiffletts, Wods was sentenced as
if the guidelines were mandatory. In addition, the court nade
factual findings with respect to drug wei ght and possession of a
handgun.

In United States v. Hughes, 401 F. 3d 540 (4th G r. 2005),

we held that a district court plainly errs by inposing a sentence
under the mandatory federal sentencing guidelines exceeding the

maxi mum sent ence aut hori zed by the facts found by the jury al one.
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Id. at 547. Accordingly, we hold that Wods' s sentence was plainly
erroneous. W vacate Wods's sentence and remand to the district
court for resentencing.

Accordingly, we affirmthe Shiffletts’ convictions and
vacate the Appellants’ sentences and remand for resentencing
consistent with the rule announced in Booker. W dispense with
oral argunent because the facts and legal contentions are
adequately presented in the materials before the court and ar gunent
woul d not aid the decisional process.

AFFI RVED | N PART; VACATED
AND REMANDED | N PART




